In Kenya, expectant mothers who are able to seek medical care in health care facilities is low: overall, only 44 per cent of births are delivered under the supervision of a skilled birth attendant; traditional birth attendants continue to assist with 28 per cent of births, relatives and friends with 21 per cent, and in 7 per cent of births mothers receive no assistance at all. 5 It is lamentable that less than half of the births are being delivered at health facilities under supervision of a skilled birth attendant, and even more lamentable that some expectant mothers are dying or frequently become seriously ill in health facilities due to inadequate health services, weak trained health personnel, professional negligence and inadequate infrastructure.
The World Health Organization (WHO) indicates that in Kenya in 2015 alone 8,000 expectant mothers died from pregnancy related complications. This means that each single day in Kenya 22 women died from preventable causes related to pregnancy and childbirth. Because maternal mortality predominantly impacts low income women from the Global South, and most of these deaths could have been prevented, maternal death in Kenya is a good example that
shows that maternal mortality is also a problem linked to discrimination and inequality. 6 Furthermore, elevated rates of preventable maternal mortality kept for a long period of time demonstrates the systematic failure of states in realising women's rights and the failure of states in addressing the structural disparities and problems underlying unsafe pregnancy.
Although several (direct and indirect) structural factors, including cultural, legal, economic and social factors such as women's low social status, malnutrition, lack of education and information, early marriage and unsafe abortions among others, could explain those deaths, this contribution focuses on maternal deaths connected to factors related 2 Maternal mortality is widely understood as the death of a woman while pregnant or within 42 days of termination of pregnancy, irrespective of the duration and site of the pregnancy and its mode of termination, from any cause related to or aggravated by the pregnancy or its management but not from accidental or incidental causes. WHO. International Classification of diseases (ICD-10 A major challenge in addressing maternal deaths is the lack of accurate data. Although knowledge on the number of women dying and the reasons behind their deaths is improving, much remains unrecorded and unreported. In many low-income countries, maternal deaths go indeed uncounted and frequently the cause of death is unknown or not recorded correctly, particularly when women die at home. See to inadequate health-care services. The article intends to analyse the scenario in which expectant mothers are dying or become seriously injured in health facilities, frequently due to inadequate health services, weak trained health personnel, professional negligence and inadequate infrastructure. In the mentioned context, this contribution analyses the barriers that expectant mothers face in accessing appropriate and quality medical services in Kenya, and investigates the potential role of 'provisional measures' 7 (PMs) (also called interim 8 or 'precautionary' 9 measures 10 )
used by the regional African human rights adjudicator in protecting expectant mothers.
The aim of this article is to explore whether PMs adopted by the African Commission on Human and Peoples' Rights (African Commission or Commission) could be an appropriate legal tool to seek the protection of expectant mothers who are dealing with obstacles in obtaining the medical services that they need. In that regard, this contribution suggests that the situation of certain expectant mothers in Kenya meets the two necessary conditions to grant PMs under the African Human Rights system; i.e., the situation is urgent and the measures are necessary to prevent irreparable damages.
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The focus here falls on PMs rather than on findings on the merits, for 3 main reasons; (1) the immediacy of these measures makes them particularly relevant to expectant mothers. An ex post facto determination that a woman's rights had been violated may be important to establish state responsibility, but may easily render the affected women's rights illusory; (2) PMs are of primary importance in time-sensitive situations where an urgent response is called for, and (3) as appears from the discussion below, PMs in Africa have indeed almost never been invoked in the context of women's rights despite that the normative framework does not exclude the application of PMs to protect women or to protect the right to health and/or sexual and reproductive health rights. In fact the Commission granted 32 PMs between 1994 and 2015, and women were the group of beneficiaries with the lowest number of PMs granted. They were protected on only one occasion.
In order to comply with the mentioned aim, the article is divided in seven parts. (I) The first section deals with the normative basis, which gives competence to the African Commission to request PMs. It is mentioned that like under other systems the African human rights system does not distinguish between the quality of the persons or category of rights that may be protected through PMs. What it is relevant to request a PM is to demonstrate that there is a situation of danger and an objective fear that irreparable damages may occur if provisional measures are not adopted soon. It is also shown that PMs have mainly been applied to protect individualised persons, although they can also protect group of persons. The next section (II) considers the frequency of the use of PMs in the African Human Rights system. It is mentioned that the African Commission has adopted PMs in only 32 cases. The few number of PMs adopted could be the result of the fact that the Commission only can adopt PM when there is a communication before the system. However, it could be the case that the Commission has adopted PMs on more occasions but the public does not have access to this information because the Commission does not keep a record of such measures. It could also be the case that the Commission has not made them public, obeying by the principle of confidentiality incorporated in Article 59 of the African Charter.
Taking into consideration that the African Commission has not granted PMs to protect expectant mothers, nor has it decided communications related to maternal mortality, section III analyses from an international comparative perspective cases in which states have been declared responsible for preventable maternal mortality, and cases in which PMs have been applied to protect expectant mothers in danger. The next section (IV) focuses on the Kenyan legal framework and it shows that from a formal perspective Kenya has committed to respect and protect women's rights, as Kenya has a modern constitution which incorporates sexual and reproductive health rights and it has also ratified international human rights treaties. In contrast, sections V and VI describe the real situation on the ground of expectant mothers -such as Mama X -who seek medical care. It establishes the critical condition of the Kenyan health facilities and the consequences on expectant mothers' basic rights. It suggests that the Commission, following the tendency of other international human rights bodies, has the potential to play a relevant role in the context of maternal mortality. The Commission should apply PMs ordering Kenya to improve the medical services offered to expectant mothers. Finally, the conclusion briefly emphasizes some aspects of maternal mortality and makes some recommendations.
I. Legal Framework
The fundamental purpose of provisional measures in the international system for human rights protection is to prevent irreparable harm of the rights of persons. 12 Irreparable harm means the impossibility to rescuing the right threatened after the damage. It should be understood that once the damage has occurred, the granting of PMs does not make sense, and in such case it would then be necessary to await reparations from the state once its international responsibility has been declared. For this reason, the need of having an urgent situation also implies the impossibility of waiting for a judgment on the merits in order to adopt protective measures, because of the risk that during the lapse of this period the damage sought to be avoided occurs.
Provisional measures therefore have (a) a 'preventive function', in that they are issued to avoid violations of human rights, (b) a 'protective function', as they maintain a legal situation and at the same time they safeguard human rights, and (c) a 'precautionary purpose', as they allow states to act expeditiously to correct situations that may prima facie cause irreparable damages. In this sense, PMs that are complied with also provide states with the opportunity to impede the establishment of their international responsibility, because they are able to timely correct situations in which violations of human rights could occur. Compliance with PMs therefore shows respect for the human rights bodies which order them, and for the human rights themselves. PMs will be adopted by the Commission in respect of serious situations related to the violation of socio-economic rights, for example resulting from the lack of medication or adequate medical treatment of persons who are very ill and lacking financial resources, or who are at risk due to manifestly inadequate housing or basic education.
II. Case law of the African Comission on Human and Peoples' Rights
Although PMs are intended to prevent irreparable harm to people in a situation of serious risk, such measures have been adopted very rarely in Africa. 
III. Preventable Maternal Mortality in an International Human Rights Framework
Taking into account that the African Commission has not granted PMs to protect expectant mothers or decided communications related to maternal mortality, this section will examine whether other international human rights bodies have applied PMs to protect expectant mothers in a situation of danger and whether they have declared states internationally responsible for preventable maternal death. A comparative study shows that international and national organs have applied human rights law to hold governments legally accountable for the preventable maternal death of women. The study also shows that in the Americas PMs have been requested with the aim to protect expectant mothers. Overall, these decisions highlight the gaps in the health-care system from the perspective of pregnant women, they establish that governments are legally accountable for filling those gaps, and they emphasise the link between maternal mortality, poverty, discrimination and inequality. 27 The African Union is an international organization and since South Sudan joined it in 2011, it consists of 54 African states. Today, 54 of the 55 states are member of the AU. The exception is Morocco, which has withdrawn from the Organization in 1984, after the AU recognised the Western Sahara as a sovereign state. 28 The African Charter had been ratified by all member states of the (AU) by 1999. 29 Saro-Wiwa case (n 17 above) para 103. UN treaty bodies (TBs) supervising state's commitments under the core UN human rights treaties have pointed out that the prevention of maternal mortality and the right to safe pregnancy and childbirth are part of the right to life, the right to health, the principle(s) of equality and non-discrimination and the freedom from cruel, inhuman and degrading treatment. 30 1) ) of Remigia Ruiz. She was an expectant mother and indigenous woman who died at 38 years age. 46 The
International Responsibility due to Preventable Maternal Mortality
IACtHR held Paraguay responsible for Remigia's maternal death and described that the circumstances of her death were: death during labour without adequate medical care, a situation of exclusion or extreme poverty, lack of access to adequate health services and a lack of documentation on cause of death. Recently, in 2015 the High Court of Uganda established the responsibility of the local government for the death of Nanteza Irene who did not receive the timely, immediate and emergency obstetric care that she needed to overcome the obstructed labour condition she was in. 49 The direct cause of the death was ruptured uterus secondary to anemia.
Nanteza was in the hospital during eight hours and the doctor on duty arrived at the hospital only a few minutes before she died. The Court held the local government responsible for the violation of the deceased right to access appropriate medical and health services, the deprivation of the children of their right to be cared for by their mother, and the suffering and mental anguish that her husband and son have had to go through as a result of the loss of life of Nanteza. This decision evidences that preventable maternal mortality violates several rights and affects multiple 44 Ibid para 7.6. Even when governments outsource health services to private institutions, the Committee found that they remain responsible for their actions and have a duty to regulate and monitor private health centres. 45 people. It constitutes a violation of the rights of the women who do not obtain adequate medical care while having complications during pregnancy or delivering, and it violates the rights of their relatives who suffer their loss. 50 Four points deserve to be mentioned with regard to the decisions mentioned above: (1) national and international human rights organs are becoming very clear in indicating that maternal mortality is a human rights issue and States may be declared (inter)nationally responsible for those deaths; (2) preventable maternal mortality is the result of the systematic failure of the States in putting in place adequate policies to guarantee women a safe pregnancy. Those deaths are not natural, and that is why maternal mortality is a problem that only certain women from the Global South suffer; (3) maternal mortality affects mainly women from disadvantaged groups in society, including from low income groups, being part of a minority group such as indigenous or black women, and women who live in rural areas; (4) finally, maternal mortality does not affect only the women who die but also their entire families who are left behind.
Provisional Measures for the Protection of Expectant Mothers at risk
Expectant mothers in a situation of extreme danger have been protected by PMs under the Inter-American human rights system. 51 The cases in which PMs have been granted have had as a purpose that expectant mothers obtain the medical treatment they need to protect their rights. In these cases, the lack of medical treatment that expectant mothers are in need of predominantly leads to the loss of the foetus. As will be established, the requests for PMs have made visible the legal and social obstacles that pregnant women have to deal with in obtaining the medical treatment they need.
In these cases both the Inter-American Commission on Human Rights (IACHR) and the IACtHR have requested the state concerned to provide the medical treatment recommended by the doctors. For example, the IACHR requested Nicaragua to protect Amelia, a 27 years old woman with cancer and mother of a 10 year old girl. She was not allowed to receive the necessary medical attention to treat the cancer she suffered because of her pregnancy. The doctors had recommended Amelia to urgently initiate chemotherapy or radiotherapy treatment, but the hospital informed Amelia's mother and representatives that the treatment would not be given, due to the high risk that it could provoke an abortion.
Since 2006, in Nicaragua abortion is banned under all circumstances, even when the pregnancy is the result of rape or incest, or even when the mother's life or her health is in danger. 52 Currently, Nicaraguan doctors are prohibited from treating pregnant women with cancer, HIV/AIDS, malaria and cardiac diseases, and they are also threatened with prison sentences for providing health services or information related to abortion. Within the deadline set to receive an answer, Nicaragua informed the IACHR that the requested treatment had been initiated.
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In another case, the Inter-American Court granted PMs to protect a pregnant woman known as 'B'. She suffered from lupus and her foetus was determined to have anencephaly, a condition in which a major part of the brain is 
IV. Applying Provisional measures within the African Human Rights Framework

Kenyan Legal Framework: The Obligation to Respect, Protect and Fulfill Women's rights
Kenya provides strong legal protection to women's rights both at the national and international level. 56 The African Charter was adopted in Nairobi (Kenya) on 27 June 1981, entered into force on 21 October 1986. 57 The African Commission has meanwhile adopted various guidelines and resolutions on different relevant issues. These include the Guidelines on Economic, Social and Cultural Rights in the African Charter human rights treaties ratified by Kenya are an integral part of the national law. 71 In its Article 43(1)(a) the Constitution guarantees to every person the right to the highest attainable standard of health, which includes the right to health care services and reproductive health care. Therefore, reproductive health is widely recognized and it includes family planning, antenatal, delivery and postnatal health services. Next to this, according to Article 26(4), abortion is permitted if in the opinion of a trained health professional the life or health of the mother is in danger. 72 The Constitution takes special care of poor women and women in a special situation of vulnerability. It indicates that no one shall be denied emergency medical care (Article 43(2)) and that the state shall provide appropriate social security to persons who are unable to support themselves and their dependants (Article 43(3)). It mentions that children and minorities and marginalized groups have the right to access to health services (Articles 53 and 56).
More broadly, the Constitution recognizes the right to inherent dignity and the right to have that dignity respected and protected (Article 28). The Constitution also creates two organs with the function to supervise that the rights and freedoms recognized in the Constitution are effectively enjoyed by women, namely the Kenya National Commission confers the Commission functions to investigate on its own initiative or upon a complaint made by any person or group of persons the violation of any human rights. 75 Over the last years, this Commission has undertaken public inquiries covering violations of reproductive health rights. 76 As will be shown in the next section, the KNCHR examined the conditions of the hospitals, including maternal hospitals, and published a report in 2012. This report points out the deplorable services that expectant mothers receive while in the medical centres.
The Foundation' which partners with the government in reducing maternal mortality.
V. Context of the Kenyan' Health Facilities
It is well documented that Kenyan health facilities suffer from lacks of resources, infrastructure, equipment, staffing and quality of services. These factors explain why expectant mothers, such as Mama X, die in health facilities or after being attended in one of them. The World Bank's 2013 report on Kenyan health facilities found that only 44.6
per cent of public health providers could properly manage maternal/neonatal complications. 81 Only 36 per cent of the public health facilities offering delivery services have the basic delivery room infrastructure and equipment needed. 82 Furthermore, Kenya's public health facilities have long been plagued by reports of abuse, mistreatment and negligence of patients at the hands of staff.
remote rural areas […] ." 96 While the Committee against Torture (CAT Committee) 97 has not made a reference to Kenya, it has expressed concern about the high maternal mortality rates around the world, indicating that preventable maternal deaths may violate protections against the right to freedom from cruel, inhuman and degrading treatment.
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Although state authorities have put in place diverse actions to address the issue, the desired results have not been obtained. This is most probably due to lack of integral and real understating of the problem. For example, on 1 June 2013 Kenya initiated a policy of free maternity services in all public facilities with the aim to improve the access to medical service. 99 Health facilities soon began to feel the effect of this policy. Hospitals were ill-prepared because they did not have the capacity to respond adequately to a higher number of expectant mothers that they were already used to receive. Increased overcrowding in maternity wards was reported, with some mothers forced to leave the hospital early to make room for others, or even deliver on the floor due to lack of beds. 100 Nurses have also reported being overburdened due to the new policy, with nearly all working overtime and as few as three nurses aiding 20 mothers at a time. 101 On the day of the announcement of the aforementioned new government policy the Pumwani Maternity Hospital, which is the largest hospital in the country, delivered an unprecedented 100 births and it was uncertain of how to balance the new policy for free care with their need to cover costs. 102 A matron for example noted that while the hospital used to charge Sh 5,000 (47 euros) for normal deliveries and Sh 10,000 (95 euros) for a caesarean, the government was reimbursing them at a flat rate of Sh 5,000 per delivery, creating a critical financial gap. 103 The critical situation of expectant mothers in health facilities has also been affected by other factors. For example, four months after free maternal health care was implemented (in September 2013) the Pumwani Maternal Hospital was closed for some days after employees boycotted duty in an ongoing strike by Nairobi county government workers. 104 In May 2015, it was reported that since the previous year, 2,000 doctors had quit public services because of their alleged poor treatment by county governments. Pumwani is situated in Nairobi and is the busiest maternity hospital in East and Central Africa, with an average of 80-100 deliveries per day. 109 This means that it handles between 29,000 and 36,000 deliveries per year, i.e., the highest number of assisted deliveries in Kenya. 110 As In the lines below it will be explained why the two necessary conditions for requesting PMs are met in the case of expectant mothers being attended at Pumwani. After this, the content of the resolution of PMs that the African
Commission could request will be described. 113 These reports indicate that women suffer from unsafe conditions for delivery, lack of sensibility to the cultural norms and beliefs of the people in service delivery, as well as abusive behaviour by the staff. Some of the problems mentioned in these reports were witnessed by the author of this contribution during the visit she conducted in the hospital, and they were also confirmed by the interviewees. These structural problems put in danger the rights of expectant mothers whom seek medical services at Pumwani. These factors have contributed to high rates of maternal and infant mortality, lasting psychological and physical repercussions and loss of public confidence in the hospital in general and in the health care system in particular. Furthermore, the critical situation at the Pumwani Hospital is well known by state authorities and society at large, because the media has continuously covered the violations of rights which have occurred in the hospital. 114 To give an idea of the magnitude of the problem, all the interviewees responded that they would never bring their wife, daughter, mother or a female friend to Pumwani Hospital because of the risk these women could die due to the bad health services offered there.
Condition 1: Situation of danger
The measures adopted by the State over the years, such as the ratification of international human rights treaties, the constitutional recognition of the right to life, the right to health, sexual and reproductive health rights as well as the campaigns launched against maternal death and the policy of free maternal services in all public facilities, are important signs which demonstrate that states authorities are concerned, however, they have clearly been insufficient.
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Condition 2: Irreparable damages
Expectant mothers currently staying as patients at Pumwani Maternal Hospital, are at risk of suffering damage of their rights. Their rights could be irreparably harmed because these women are remaining in the same precarious conditions and under similar circumstances as those expectant mothers who already died as a consequence of inadequate medical services. They are all in need of protection. 116 In this context, the PMs must be requested to protect all expectant mothers being attended at the Pumwani Maternal Hospital, whom can be identified by two objective criteria, i.e., being pregnant and being at the Pumwani Hospital. In this case, although the exact number of beneficiaries will not be indicated, from the list of expectant mothers that each maternal hospital has to have, the number of women could be deduced. 117 The intervention of the African Commission through PMs would aim to prevent irreparable violations to the right to life (Article 4 African Charter), the right to health (Article 16), the freedom from discrimination (Article 2), the right to equality (Article 3) and reproductive rights (Article 14 Maputo Protocol). PMs will be framed as an order for 112 See KNCHR above at note 82. 113 See above note at 75. 114 In google there are several news published regarding the topic. See <https://www.google.com/webhp?sourceid=chrome-instant&ion=1&espv=2&ie=UTF-8#q=pumwani%20maternity%20hospital%20on%20stryke> 115 See above Part V 'Context of the Kenyan Health Facilities'. 116 See above text which companies footnote 113. 117 The Commission can request the protection of non-identified persons. In these cases, beneficiaries are not identified by name and the Commission normally does not know exactly who or how many the beneficiaries are. The Commission identified them by objective elements and can deduce where they are in order to offer the protection they need. See text which accompanies footnote 18.
have been recognised in international human rights treaties ratified by Kenya.
The Content of the Requested Provisional Measures
The current situation of medical facilities in Kenya illustrates the negligence by the State in the fulfilment of its obligations. Kenya has failed to adopt effective measures to ensure respect for women's rights and to guarantee them the enjoyment of their basic rights (Article 14(2)(b) Maputo Protocol). 118 The Comprehensive essential obstetric care services should include surgery, anesthesia and blood transfusions; d) To provide special training to health professionals with the aim that they offer the health care that expectant mothers need, and ensure that health professional attend expectant mothers with respect, and being sensitive to their cultural norms and believes; e) To provide expectant mothers, both in terms of quantity and quality all the medical care that may be need; and f) To take the measures with the participation of the women and the complainants.
3. To request the State to investigate the facts that have given rise to the adoption of the provisional measures, and if the case may be, to identify those who are responsible therefore and to provide for the corresponding punishment, including administrative and disciplinary sanctions.
4. To request the State to inform the Commission, within 15 days following service of notice of the instant order, about any measures that the State has adopted in compliance with such order. 120 5. To request the complainants to present their observations to the report presented by the state within 15 days after the report has been submitted. 118 During pregnancy women sexual and reproductive health should be respected, and state authorities have a special duty to protect them. 119 African Charter, Article 1 "The Member States of the Organisation of African Unity, parties to the present Charter shall recognise the rights, duties and freedoms enshrined in the Charter and shall undertake to adopt legislative or other measures to give effect to them". 120 Under 2010 Rules of Procedure, r 98(4) a state must respond within 15 days to a 'request' for PMs by indicating how it has implemented the 'request'.
6. To receive in a private meeting during its next period of sessions the representatives of the beneficiaries, the beneficiaries of the provisional measures and the agents of the state.
Conclusions
Preventable maternal mortality violates several rights and affects multiple people. It constitutes a violation of the right to life, health, equality and non-discrimination of the women who do not obtain adequate medical care during pregnancy or delivering and it violates the rights of their relatives and communities who suffer from the loss.
Preventable maternal mortality also constitutes a violation of the obligations assumed by states both at the international and the national level.
Unfortunately, preventable maternal mortality is a serious problem in Kenya. This country has kept for a long time high rates of maternal mortality. The decrease of the MMR has been very small-only 12 per cent -in 25 years.
Although several (direct and indirect) structural factors, including women's low social status, malnutrition, lack of education and information, early marriage and unsafe abortions, could explain those deaths, this contribution focused on the factors related to inadequate health-care service. It was shown that expectant mothers are dying or become seriously ill in health facilities, frequently due to inadequate health services, weak trained health personnel, professional negligence and inadequate infrastructure. In other words, this contribution pointed out that some maternal deaths in Kenya are connected to the deplorable conditions in which pregnant women are attended in hospitals. Furthermore, the critical situation of health centres in Kenya and its negative impact on expectant mothers has been constantly reported by state organs, national and international NGOs, as well as by international human rights organs.
In this context this contribution suggests that the African Commission should use its competence to request PMs in order to protect expectant mothers. Provisional measures are a legal tool which should call the attention of international human rights bodies because their objective is to guarantee the practical effectiveness of rights, so that they are not just rhetorical and also because international human rights bodies and national tribunals are becoming more explicit, holding that maternal mortality is a human rights issue. In this sense, PMs could play an important role in guarantying expectant mothers their basic rights when they find themselves in an urgent situation.
In the end what is most significant is the recognition that rights are not only included on an international plane and that states are internationally responsible in the event of their violation, but that all individuals, including women, can truly trust that those rights will be guaranteed in practice. 121 PMs are a legal tool which do not have the power to combat all the structural factors related to maternal mortality, however PMs have the potential to make safe maternity a reality in certain circumstances.
It must also be stressed that understanding maternal death in Kenya from a human rights perspective implies ensuring government accountability for policies and practices which lead to sexual and reproductive health rights violations, and it also implies empowering citizens in general and women in particular to advocate for their rights, and offering civil society a way to constructively engage in dialogue with national authorities about their responsibility to protect maternal health. Eight thousand maternal deaths occurred in Kenya in 2015, and these
